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QUESTION PRESENTED 


Whether a prisoner, who is confined within the terri- 
torial jurisdiction of the District Court for the Middle Dis- 
trict of Pennsylvania, under an order revoking his parole, 
may test the legality of his confinement by an action against 
the United States Board of Parole in the District of Colum- 
bia, when a petition for habeas corpus will lie in the District 
Court in Pennsylvania. 


Counterstatement of the Case 
Statate Involved 


I. Appellant Has a Remedy in the District of His Confine- 
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COUNTERSTATEMENT OF THE CASE 


Appellant was committed to the custody of the Attorney 
General pursuant to the provisions of 18 U.S.C. 5010 (b) 
(the Federal Youth Corrections Act) on March 22, 1955, 
having pleaded guilty to a violation of 18 U.S.C. 876 (mail- 
ing threatening communications). He was released on 
parole on October 2, 1956, and was subsequently arrested 
on a parole violator’s warrant executed June 22, 1959. On 
September 8, 1959 his parole was revoked after the usual 
hearing conducted by an examiner of the Board of Parole. 
Appellant was, at the time of the filing of this complaint, 
and still is, incarcerated in the United States Penitentiary, 
Lewisburg, Pennsylvania. 

On January 21, 1960, appellant filed a complaint under 
28 U.S.C. 2201 (Declaratory Judgment Act) in the District 


@) 


2 


Court for the District of Columbia seeking a review of the 
revocation of his parole, on the grounds that he had been 
denied counsel at the revocation hearing (J.A. 1). On 
May 3, 1960 the court granted appellee’s motion to dismiss 
the complaint for lack of jurisdiction, without prejudice to 
refiling in the event that relief could not be obtained by 
habeas corpus, and appeal if necessary, in the Middle Dis- 
trict of Pennsylvania (J.A. 9). This appeal was taken. 


STATUTE INVOLVED 


The pertinent portions of the statute involved in this 
case provide: 


Administrative Procedure Act, § 10, Act of June 11, 1946, 
c. 324, 60 Stat. 243, 5 U.S.C. 1009 


Judicial review of agency action. 
Rights of review.— 
(a) Any person suffering legal wrong because of any 


agency action, or adversely affected or aggrieved by 
such action within the meaning of any relevant statute, 
shall be entitled to judicial review thereof. 


Form and venue of proceedings.— 


(b) The form of proceeding for judicial review shall 
be any special statutory review proceeding relevant to 
the subject matter in any court specified by statute or, 
in the absence or inadequacy thereof, any applicable 
form of legal action (including actions for declaratory 
judgments or writs of prohibitory or mandatory in- 
junction or habeas corpus) in any court of competent 
jurisdiction. Agency action shall be subject to judicial 
review in civil or criminal proceedings for judicial en- 
forcement except to the extent that prior, adequate, 
and exclusive opportunity for such review is provided 
by law. 
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SUMMARY OF ARGUMENT 


Appellant seeks a review of a parole revocation hearing 
by way of an action for declaratory judgment in the Dis- 
trict of Columbia, urging that under the Administrative 
Procedure Act such an action may be used as an alternative 
to habeas corpus in the district where the prisoner is con- 
fined. In Robbins v. Reed, 106 U.S. App. D.C. 51, 269 
F. 2d 242 (C.A. D.C. 1959), this Court permitted review of 
the proceedings of the Board of Parole by a suit in this 
district because the federal courts in the district of con- 
finement had ruled that habeas corpus was not available 
for such review. Appellant, to the contrary, has an effec- 
tive remedy in habeas corpus in the Middle District of 
Pennsylvania. 

Appellant insists that habeas corpus is not the exclusive 
form of review under the Administrative Procedure Act, 
and that declaratory judgment is an ‘‘applicable” form. 
However, it is clear from the decisions of this Court that 
declaratory relief may not be used to obviate the territorial 
limitations inherent in habeas corpus. Appellant is in 
custody and this custodial status determines the form of 
review by which the order of confinement is to be tested. 
Habeas corpus is a procedure of limited application, de- 
signed particularly for those seeking release from illegal 
detention. If the detention is illegal, appellant is entitled 
to immediate release—relief which an action for declara- 
tory judgment has never given and should not here be con- 
strued to give. 

ARGUMENT 


I 


Appellant Has a Remedy in the District of His Confinement 


In Robbins v. Reed, 106 U.S. App. D.C. 51, 269 F. 2d 242 
(C.A.D.C. 1959), this Court held (1) that under the parole 
statute, 18 U.S.C. 4207, an individual who has been ar- 
rested pursuant to a parole revocation warrant is entitled 
to the presence of counsel at his parole revocation hearing, 


1 Act of June 25, 1948, c. 645, 62 Stat. 855. 
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and (2) that in any parole revocation case arising out of 
an area where habeas corpus is not available to test the 
legality of the revocation, the District Court for the Dis- 
trict of Columbia is a proper forum in which to seek relief 
by way of declaratory judgment (106 U.S. App. D.C. at 
53). The Court expressly reserved the question of whether 
the District of Columbia courts would have jurisdiction if 
the complaint is filed by a prisoner who is incarcerated in 
2 place where the federal courts will entertain a habeas 
corpus petition on the issue of the procedural adequacy of 
the revocation hearing. Thus, the Court specifically stated 
(106 U.S. App. D.C. at 53, 54): 


--- We need not inquire as to the correctness in gen- 
eral of the view that habeas corpus is the ‘applicable’ 
form of action, for a special circumstance takes this 
case out of the general. ... We need not decide more 
than that in the special circumstances of this case the 
present action in the District Court in this jurisdic- 
tion is an available alternative to a habeas corpus pro- 
ceeding in the Northern District of Georgia. 


The initial issue therefore is whether the federal courts 
in the district of appellant’s confinement will entertain a 
habeas corpus petition to review the Board’s action at a 
revocation hearing. Appellant contends that the District 
Court in the Middle District of Pennsylvania will not enter- 
tain his petition (Br., p. 7, 8); but the obvious fact is that 
it will. 

In Robbmms v. Reed, supra, this Court noted that the 
Court of Appeals for the Fifth Circuit had held (in Howell 
v. Hiatt, 199 F. 24 584 (C.A_ 5, 1952)), that an attack upon 
parole revocation proceedings must be made by way of an 
action in the District of Columbia against the Board of 
Parole, and not by habeas corpus in the district where the 
prisoner is confined. Since Robbins was confined at At- 
lanta Penitentiary, he had no remedy but to bring an action 
here. In fact, it might be said that he commenced his 
action in the District of Columbia at the express direc- 
tion of another court. That, however, is not the situation 
in the Middle District of Pennsylvania. The federal courts 
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there are hearing petitions for writs of habeas corpus in 
parole revocation matters on the merits. See Washing- 
ton v. Hagan, 183 F. Supp. 414 (M.D. Pa. 1960).? 

To be sure, in the Washington case the court held sub- 
stantively that there is no right to counsel at revocation 
hearings, but that obviously does not mean that there is 
no jurisdiction in that district. On the contrary, an adverse 
ruling on the merits indicates that the court accepted juris- 
diction. Thus, the jurisdictional dilemma which is at the 
root of the Robbins decision is not present here. An adverse 
decision on the merits calls for an appeal—not for a com- 
plaint in another district alleging lack of jurisdiction else- 
where. Cf. Clark v. Memolo, 85 U.S. App. D.C. 65, 68, 174 
F. 2d 978, 981 (C.A.D.C. 1949)* 

Moreover, it appears that this appellant has already 
sought relief by way of habeas corpus in the Middle Dis- 
trict of Pennsylvania, but that, after a hearing, he volun- 
tarily withdrew the petition. Hurley v. Hagam, H.C. No. 
367. It is apparent, therefore, that appellant does not 
appear here under the same circumstances as the prisoner 
in the Robbins case, in that there is jurisdiction for his 
claim in the district where he is confined. To grant the 
relief he seeks in this proceeding would simply transform 
the District of Columbia into the primary adjudicator of 
all federal custody matters regardless of the place of deten- 
tion and regardless of jurisdiction there. 


0 
Appellant’s Appropriate Remedy is Habeas Corpus 


Since the rule of Robbims is factually not applicable to 
the instant case, the problem is whether that rule should 


_2The substantive issue was also raised, but never reached, in 
United States v. Hock, 275 F. 2d 726 (CA. 3, 1960). The appel- 
lant there had erroneously proceeded under 28 U.S.C. 2255 (correc- 
tion of sentence). 

2 The lower court in the present case seems to have interpreted 
Robbins Vv. Reed along these same lines. In fact, the order of dis- 
missal was made without prejudice to the refiling of the complaint 
in the event appellant’s efforts by habeas corpus and appeal were 
unsuccessful. (J.A. 9). 
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be extended to cover situations where the prisoner juris- 
dictionally has a remedy in the district of his confinement. 
That problem, in turn, entails examination of the issue 
of whether the Administrative Procedure Act (5 U.S.C. 
1009 et seg.) is to be construed to permit one or more 
alternative forms of review—indifferent to normal juris- 
dictional requirements and without regard to the avail- 
ability of a recognized and effective proceeding. It is sub- 
mitted that, if there is to be efficient and orderly judicial 
administration, the answer must be in the negative. 

The Administrative Procedure Act itself provides that 
the proper mode of review is any special statutory review 
provided, or, in the absence or inadequacy thereof, ‘‘any 
applicable form of legal action (including actions for de- 
claratory judgment or writs of prohibitory or mandatory 
injunction or habeas corpus) in any court of competent 
jurisdiction’’ (emphasis added). Section 10 (b), 5 U.S.C. 
1009(b). Clearly, the requirement that the action be ““ap- 
plicable’’ and that it be brought in a “‘court of competent 
jurisdiction”’ indicates that the forms of review were not 
intended to be unlimited. 

An intent should not be imputed to the Congress to 
create overlapping remedies (with the inherent tendency 
to inconsistency) as alternatives to a presently existing 
form of action of notable efficacy. That Congress did not 
have such an intent is apparent from the legislative his- 
tory of the Act. The Senate Judiciary Committee re- 
ported that section 10(b) gave express statutory recogni- 
tion to the so-called common law actions as being the 
appropriate and authorized means of judicial review to 
be operative when the special statutory forms of review 
were lacking or insufficient.* 


4S. Rept. No. 752, Committee on the Judiciary—79th Cong., Ist 
sess.—pp. 26-27. 
*** (b) Form and Venue of Action. The technical form of 
proceeding for judicial review is any special proceeding pro- 
vided by statute or, in the absence or inadequacy thereof, any 
relevant form of legal action (such as those for declaratory 
judgments or injunctions) in any court of competent, jurisdic- 


tion. * * * 
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Traditionally, habeas corpus has been the only form of 
action by which release from detention can be obtained. 
Moreover, this Court has frequently held that habeas corpus 
is available to review decisions of the Board of Parole. 
E.g., Fleming v. Tate, 81 U.S. App. D.C. 205, 156 F. 2d 848 
(C.A. D.C. 1946). See also, Moore v. Reid, 100 U.S. App. 
D.C. 373, 246 F. 2d 654 (C.A. D.C. 1957). 

Habeas corpus, however, is subject to strict jurisdictional 
requirements; #.¢., the writ will issue only if the petitioner 
is within the territorial jurisdicton of the court. Ahrens v. 
Clark, 335 U.S. 188 (1948) ; McAfee v. Clemmer, 84 TUS. 
App. D.C. 57, 171 F. 2d 131 (C.A. D.C. 1948), cert. den., 
337 U.S. 932 (1948). It is well settled that the territorial 
limitations inherent in habeas corpus cannot be obviated 
by some other form of relief which seeks to accomplish the 
same purpose. This Court has held that an action for de- 


The first sentence of this subsection is an express statutory 
so-called common-law actions as being appro- 

ed means of judicial review, operative when- 

are lacking or insufficient. 

for example, may be op- 

are available; and in 


Representative Walter reporting to the House from the Commit- 
tee stated (92 Cong. Rec. 5654) : 


Under this bill the technical form of proceeding for judicial 
review is, first, any special proceeding which Congress has pro- 
vided or, in the absence or inadequacy thereof, any relevant 
form of action such as those for declaratory judgments or in- 
junctions in any court of competent jurisdiction. 


* * * * * 


These provisions summarize the situation as it is now gen- 
erally understood. The section does not disturb special: pro- 
ceedings which Congress has provided, nor does it disturb the 
venue arrangements under existing law. It does, however, con- 
stitute a statutory adaption of traditional forms of action in 
cases where Congress has made no contrary provision for judi- 
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claratory Jadgment may not be so employed. In Clark v. 
Memolo, supra, the Court said (85 U.S. App. D.C. at 67): 


It is well settled that the Declaratory Judgment 
Act does not confer or extend jurisdiction over an area 
not already covered, nor can it be used to give relief 
indirectly which could not be given directly. 


See also, Taylor v. United States Board of Parole, 90 U.S. 
App. D.C. 199, 194 F. 2d 882 (C.A. D.C. 1952). 

In Kaminer v. Clark, 85 U.S. App DC. 205, 177 F. 2d 51 
(C.A. D.C. 1949), cert. den., 338 U.S. 873 (1949), this Court 
was confronted with an action for declaratory judgment 
against the Attorney General by an alien in federal custody 
in New York. The Court said (85 U.S. App. D.C. at 206) : 


While this suit is for a declaratory judgment, it is 
substantially similar to an application for writ of 
habeas corpus, because, in addition to the claim of un- 
constitutionality, it complains that the appellant’s de- 
tention without a hearing is unlawful. Habeas corpus 
would lie only in the Southern District of New York, 
where appellant was detained on Ellis Island at the 
time this suit was instituted. ... An action for declara- 
tory judgment cannot be substituted for habeas corpus 
so as to give jurisdiction to a district other than that 
im which the applicant ts confined or restrained. . . . 
The district court properly dismissed the action, be- 
cause it lacked jurisdiction. (Emphasis added). 


The relief which appellant here seeks is release from cus- 
tody by a declaration of his rights by the courts of this 
district. A holding giving him the right to apply for 
such relief would be in direct conflict with the decisions of 
this Court in the above cases and would result in needless 
conflict and uncertainty among courts in the various cir- 
cuits. 

Appellant’s objective in by-passing the District Court 
for the Middle District of Pennsylvania is obvious. The 
basis for the allegation of unlawful detention is the denial 
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of counsel at appellant’s revocation hearing. This Court 
has held, in Robbins v. Reed, supra, that the right to counsel 
at the hearing cannot be denied, but the District Court 
where appellant is incarcerated has held to the contrary” 
Appellant should not be permitted, under the authority of 
the Administrative Procedure Act, to shop around for a 
forum which will be sympathetic to the merits of his case. 
Lo aliow this wonld violate generally accepted theories 
of jurisdictional requirements. See Clark v. Memolo, infra, 
p. 11. 

Appellant contends that his position is supported by 
certain deportation and exclusion cases under the Im- 
migration and Nationality Act, citing Shaughmessy v. 
Pedreiro, 349 U.S. 48 (1955), and Brownell v. Tom We 
Shung, 352 U.S. 180 (1956), (Br., p. 7). Actually, these 
cases support our contention that the only applicable form 
of relief here is habeas corpus. In the cited alien cases the 
plaintiffs were not in custody, and it is apparent that this 
was the crucial jurisdictional factor. There was no in- 
dication in either Pedreiro or Tom We Shung that any 
form of review other than habeas corpus would have been 
appropriate had the complaining party been in custody. 
That the form of action is to be determined by the cus- 
todial status is clearly expressed in Tom We Shung (352 
U.S. at 186): 


It may be that habeas corpus is a far more ex- 
peditious remedy than that of declaratory judgment, 
as the experience of Shung may indicate. But that 
fact [time element] may be weighed by the alien 
against the necessity of arrest and detention after 
which [the balancing of these two factors] he may 
make his choice of the form of action he wishes to’ 
use in challenging his exclusion (brackets added). 


5 The Government realizes that Robbins v. Reed establishes the 
law for this Circuit with respect to representation by counsel at 
revocation proceedings, and for this reason has not discussed the 
issue in its brief. BRA Bee es Se Oy 
position in litigation in other courts. 
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Along the same lines, the Court of Appeals in Pedreiro 
said (213 F. 2d 768, 769) : 


The traditional remedy of habeas corpus as a means 
of reviewing the validity of an order of deportation 
is plainly inapplicable, as petitioner is not in cus- 
tody, and one cannot blame him for unwillingness to 
gamble with his liberty which may not be readily 
regained. 


To the same effect is Kaminer v. Clark, supra, the holding 
of which was reaffirmed in Kristensen v. McGrath, 86 U.S. 
App. D.C. 48, 179 F. 2d 796 (C.A.D.C. 1949), aff’d., 340 
U.S. 162 (1950). In Kristensen this Court held that a 
declaratory judgment and injunction proceeding would lie 
in the District of Columbia to test the validity of a deporta- 
tion order outstanding against a naturalized citizen who 
was not in custody. The Court was careful to indicate, 
however, that the decision did not conflict with the Kaminer 
case, stating, with respect to the earlier decision, that (86 
U.S. App. D.C. at 52): 


We ruled that ‘an action for declaratory judgment 
cannot be substituted for habeas corpus so as to give 
jurisdiction to a district other than that in which the 
applicant is confined or restrained’. . . . Here, declara- 
tory relief is appropriate and since appellant is not in 
custody in another district the Kaminer rule is neces- 


sarily inapplicable. 


The rule established by these decisions is clearly that 
when the complaining party is in custody, the remedy of 
habeas corpus—with its jurisdictional limitations—is to 
be maintained as against other forms of action. The deci- 
sions also reflect the inappropriateness of declaratory judg- 
ment in custody cases. In Kristensen the Court indicated 
that such a remedy was designed to be used to decide cases 
prior to the time that the law’s coercive machinery is 
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brought into play, and in Clark v. Memolo, supra, this Court 
said (85 U.S. App. D.C. at 68): 


The Declaratory Judgment Act was designed to pro- 
vide a remedy in a case or controversy while there is 
still opportunity for peaceable judicial settlement. It 
was the primary purpose of the Act to have a declara- 
tion of rights not theretofore determined, and not to 
determine whether rights theretofore adjudicated have 
been properly adjudicated. 


This Court, in Memolo, foresaw the effect of a contrary 
holding when it stated (85 U.S. App. D.C. at 68): 


To permit every person convicted in any United 
States District Court who claimed that his sentence 
was void because of a violation of his constitutional 
rights, such as double jeopardy, appointment of coun- 
sel, and the like, to maintain an action in the District 
of Columbia to set such sentence aside, would create 
a conflict of jurisdictions which was not contemplated 
or intended by the Declaratory J: udgments Act. [Citing 
eases]. The action for declaratory judgment is not 
suitable and does not lie in the District of Columbia in 
such cases as a substitute for a motion to vacate or to 
correct the sentence in the court where it was imposed, 
or as a substitute for habeas corpus in the district where 
the unlawful detention occurs, or as a substitute for 
a new trial or appeal. Unless so restricted there would 
be no end to that kind of litigation. To hold otherwise 
would mean that all such actions for declaratory judg- 
ment could be brought only in the District of Columbia 
because this is the only district in which the Attorney 
General [or the Board of Parole] may be sued. Such 
procedure would not only hamper the enforcement of 
the criminal laws, but would be entirely unnecessary, 
since the existing remedies are entirely adequate to 
protect the rights of the prisoner. (Brackets and em- 
phasis added). 
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If the relief which appellant seeks is granted in this case, 
the fears of the Court expressed in Memolo will have a 
painful realization. The District Court for the District of 
Columbia will become a court of last resort whenever an 
unfavorable decision on the merits seems likely elsewhere. 
In addition to the conflicts of jurisdiction which will in- 
evitably ensue, a large share of the numerous legal actions 
commenced by prisoners will be concentrated in this dis- 
trict so as to create a crushing burden on courts with al- 
ready crowded calendars. All of this will be wholly without 
cause. There is no suggestion that the prisoner’s day in 
court will be denied to him elsewhere. Habeas corpus, an 
adequate and speedy remedy, expressly tailored to obtain 
the relief sought, is available to the appellant at any time 
that he cares to make application therefor. 


CONCLUSION 
Accordingly, it is respectfully submitted that the deci- 
sion of the District Court should be affirmed. 
Harotp R. Tyrer, Jr, 
Assistant Attorney General. 
Outver Gascx, 
United States Attorney. 


Haroip H. Greene, 
Rurzet J. Grou, Jr., 
Attorneys, 
Department of Justice. 
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